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I. SUMMARY

The Pole Attachment Act entitles Verizon to just and reasonable pole attachment rates. '

The Act also prohibits FirstEnergy® from charging Verizon rates that exceed the rate it charges
Verizon’s competitors, a rate known as the “new telecom rate.”® But FirstEnergy collects rates
from Verizon that are more than [ the new telecom rate, and FirstEnergy refuses to
voluntarily reduce those rates to the new telecom level. FirstEnergy’s conduct violates the Pole
Attachment Act, 47 U.S.C. § 224(b), and the Commission’s implementing regulations and
orders, including the 2011 Pole Attachment Order and 2018 Third Report and Order.* The
Commission should order FirstEnergy to refund the over ||| i} FirstEnergy has collected
in violation of federal law since 2011 and set Verizon’s rate at the just and reasonable new
telecom level.

Verizon and FirstEnergy jointly use more than 412,000 utility poles in Pennsylvania
under terms and conditions of ten substantially similar joint use agreements dating back as far as

1958. Verizon pays FirstEnergy annual pole attachment rent under amendments to those

147 U.S.C. § 224; see also Implementation of Section 224 of the Act; A National Broadband
Plan for Our Future, Report and Order and Order on Reconsideration, 26 FCC Red 5240, 5331
(9209) (2011) (“Pole Attachment Order™), aff’d, Am. Elec. Power Serv. Corp. v. FCC, 708 F.3d
183 (D.C. Cir. 2013), cert. denied, 571 U.S. 940 (2013).

2 In this Complaint, “FirstEnergy” refers collectively to the three defendants, Metropolitan
Edison Company (“Met-Ed”), Pennsylvania Electric Company (“Penelec”), and Penn Power
Company (“Penn Power”), that are FirstEnergy operating companies in Pennsylvania. Verizon’s
affiliate is filing a related Complaint today against FirstEnergy’s Maryland affiliate, The
Potomac Edison Company (“Potomac Edison”). The Complaints have factual overlap because
the parties’ pre-complaint negotiations included all four FirstEnergy companies.

3 See In the Matter of Accelerating Wireline Broadband Deployment, Third Report and Order
and Declaratory Ruling, 33 FCC Rcd 7705, 7767-71 (9 123-29) (2018) (“Third Report and
Order”); Pole Attachment Order, 26 FCC Rcd at 5336 (4 217).

* Third Report and Order, 33 FCC Red 7705; Pole Attachment Order, 26 FCC Red 5240; see
also 47 C.F.R. §§ 1.1401, 1.1413.
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agreements, which took effect between 1999 and 2009 when FirstEnergy owned about three-
quarters of the jointly used poles. FirstEnergy retains this three-to-one pole ownership advantage
today and has used it to preserve unlawful, unreasonably high contract rates for years after the
Commission directed FirstEnergy and other electric utilities to eliminate the “widely disparate
pole rental rates [that] distort infrastructure investment decisions and in turn could negatively
affect the availability of advanced services and broadband.”’

Since early 2012, Verizon has asked FirstEnergy for just and reasonable rental rates,
focusing first on the rates Met-Ed imposed and later expanding the discussions to include
Penelec, Penn Power, and Maryland affiliate Potomac Edison. Throughout, FirstEnergy has
deployed stalling tactics and offered evolving—but consistently meritless—explanations in a
coordinated effort to maintain its excessive pole rent income stream. FirstEnergy first asserted
Verizon was not eligible for rate relief for joint use agreements that pre-date the Commission’s
2011 Pole Attachment Order—a position at odds with Commission precedent and “the
supremacy of federal law over contracts.”® Later, FirstEnergy stated Verizon should pay more
than ] the rate its competitors pay because Verizon enjoys “competitive advantages,” the
alleged value of which it never quantified and which are not advantages at all. And now, a full
year after the Commission issued its 2018 Third Report and Order establishing a presumption
that Verizon and other ILECs should be charged no higher than the new telecom rate,
FirstEnergy has still refused a material reduction to Verizon’s rates in Pennsylvania (or

Maryland).

5 Pole Attachment Order, 26 FCC Red at 5243 (] 6).
8 Third Report and Order, 33 FCC Red at 7731 (4 50) (citation omitted).
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The Commission should reject FirstEnergy’s longstanding and coordinated effort to
evade its legal obligations. It should grant Verizon’s complaint, require FirstEnergy to charge
Verizon the just and reasonable new telecom rate, and order FirstEnergy to refund the amounts
taken in violation of law during the statute of limitations that applies in Pennsylvania. By doing
so, the Commission will send a needed message to the industry that the Commission will enforce
its 2011 and 2018 Orders and will not countenance tactics that increase broadband deployment
costs by denying providers their statutory right to a just, reasonable, and competitively neutral
pole attachment rate.

II. PARTIES AND JURISDICTION

1. Complainants Verizon Pennsylvania LLC and Verizon North LLC (collectively,
“Verizon”) are incumbent local exchange carriers (“ILECs”) that provide telecommunications
and other services in areas of Pennsylvania. They are Delaware limited liability companies with
a principal place of business at 900 Race Street, Philadelphia, PA 19107. Verizon may be
reached through counsel at (202) 515-2179.

2. Defendants are three operating subsidiaries of FirstEnergy Corporation, “one of
the nation’s largest investor-owned electric systems.”” Defendants Metropolitan Edison
Company (“Met-Ed”) and Pennsylvania Electric Company (“Penelec”) are Pennsylvania

corporations located at 2800 Pottsville Pike, P.O. Box 16001, Reading, PA 19612.8 Defendant

7 See Ex. 31 at VZ00698 (Excerpt from FirstEnergy 2018 Annual Report at 7 (Mar. 11, 2019)).

8 See Ex. 32 at VZ00700 (Excerpt from Met-Ed Electric Generation Supplier Coordination Tariff
at 1 (Apr. 17, 2019)); Ex. 33 at VZ00702 (Excerpt from Penelec Electric Generation Supplier
Coordination Tariff at 1 (Apr. 17, 2019)).
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Pennsylvania Power Company (“Penn Power”) is a Pennsylvania corporation located at 233
Frenz Drive, New Castle, PA 16101.° Defendants are referred to collectively as “FirstEnergy.”
3. FirstEnergy and Verizon are party to ten substantially similar joint use agreements
that contain the rates, terms, and conditions for each party’s use of the other party’s utility poles.
The joint use agreements were entered with Verizon’s predecessor companies between 1958 and
1988 and were amended between 1999 and 2009 to include the currently operative pole
attachment rate provisions. Five of the ten joint use agreements are with Met-Ed, '° four are with

Penelec,!' and one is with Penn Power.'?

? See Ex. 34 at VZ00704 (Excerpt from Penn Power Electric Generation Supplier Coordination
Tariff at 1 (Apr. 17, 2019)).

10 See Ex. 1 at VZ00165-183 (Agreement between Met-Ed and The Bell Tel. Co. of Pa. (1973),
supplemented in 1983 (“Met-Ed-Bell JUA™)); Ex. 2 at VZ00184-210 (Agreement between Met-
Ed and Bethel & Mt. Aetna Tel. and Telegraph Co. (1968), amended in 1974 (“Met-Ed-Bethel
JUA™)); Ex. 3 at VZ00211-226 (Agreement between Met-Ed and Continental Tel. Co. of Pa.
(1972), amended in 1972 (“Met-Ed-Contel JUA™)); Ex. 4 at VZ00227-240 (Agreement between
Met-Ed and Quaker State Tel. Co. (1971) (“Met-Ed-Quaker JUA”)); Ex. 5 at VZ00241-295
(Agreement between Met-Ed and York Tel. and Telegraph Co. (1967), amended in 1974 and
1975 (“Met-Ed-York JUA”)). Met-Ed charges Verizon pole attachment rent using a formula in
four Memoranda of Understanding entered in 2009. See Ex. 6 at VZ00296-317 (Memoranda of
Understanding Between Met-Ed and Verizon for Agreements 11001, 11002, 11007, 11008,
11011 (2009) (“Met-Ed MOUs”)).

1 See Ex. 7 at VZ00318-343 (Agreement between Penelec and Bell Tel. Co. of Pa. (1986)
(“Penelec-Bell JUA”)), Ex. 8 at VZ00344-369 (Agreement between Penelec and Continental Tel.
Co. of Pa. (1988) (“Penelec-Contel JUA”)), Ex. 9 at VZ00370-433 (Agreement between Penelec
and General Tel. Co. of Pa. (1958), supplemented in 1966 (“Penelec-General JUA™)), Ex. 10 at
VZ00434-450 (Agreement between Penelec and Quaker State Telephone Company (1988)
(“Penelec-Quaker JUA”)). Penelec charges Verizon pole attachment rent using a formula in four
Memoranda of Understanding entered in 2009. See Ex. 11 at VZ00451-466 (Memoranda of
Understanding between Penelec and Verizon for Agreements 21001, 21005, 21010, 21011,
21022, 21025 (2009) (“Penelec MOUs”)).

12 See Ex. 12 at VZ00467-485 (Agreement between Penn Power and The Bell Tel. Co. of Pa.
(1978), amended in 1999 (“Penn Power JUA”)).
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4. The 2018 rental year is the most recent year that all three defendants have

.13 According to the 2018 invoices, the joint use

invoiced Verizon for pole attachment rent
agreements cover 412,697 poles jointly used by the parties, with FirstEnergy owning 301,854
and Verizon owning 110,843.'* FirstEnergy, therefore, owns 73% of the poles that the parties
currently share—reflecting a three-to-one pole ownership advantage. '

5. The Commission has jurisdiction over this pole attachment rate dispute under 47
U.S.C. § 224.1°

6. Defendants are “utilities” within the meaning of 47 U.S.C. § 224(a)(1) because
each is an electric utility that owns or controls poles used, in whole or in part, for wire

communications.!” Defendants are not owned by any railroad, any person who is cooperatively

organized, or any person owned by the Federal Government or any State.

3 Ex. A at VZ00005 (Aff. of Stephen C. Mills, Nov. 19, 2019 (“Mills Aff.”) 9 8). Penn Power
has also invoiced and collected rent for the 2019 rental year. Id. at VZ00006 (Mills Aff. § 10).

14 Id. at VZ00005-06 (Mills Aff. § 9).

15 See id. FirstEnergy, therefore, has greater bargaining power than the two-to-one pole
ownership advantage that justified rate relief in the Dominion Order. See Verizon Va. v. Va.
Elec. & Power Co., 32 FCC Red 3750, 3756-57 ( 13) (EB 2017) (“Dominion Order”).
FirstEnergy also has at least a two-to-one pole ownership advantage at the operating company
level. Met-Ed owns 81% of 159,448 poles shared with Verizon; Penelec owns 67% of 220,259
poles shared with Verizon; and Penn Power owns 78% of 32,990 poles shared with Verizon. See
Ex. A at VZ00008, VZ00011, VZ00013 (Mills Aff. 99 16, 24, 28).

1047 U.S.C. § 224(b)(1).

17 See Ex. 35 at VZ00708 (Excerpt from FirstEnergy 2018 Form 10-K at 1 (Feb. 19, 2019)); see
also 47 U.S.C. § 224(a)(1).
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7. The Commonwealth of Pennsylvania has not certified to the Commission that it
regulates the rates, terms, and conditions for pole attachments and so has not reverse-preempted
the Commission’s jurisdiction under 47 U.S.C. § 224(c).'®

8. This is one of two related Complaints being filed with the Commission based, at
least in part, on the same claims and same set of facts. Verizon’s affiliate, Verizon Maryland
LLC, is filing the related Complaint against FirstEnergy’s affiliate, The Potomac Edison
Company.'® A separate action between the parties has not been filed with any court or other
government agency based on the same claims or same set of facts, in whole or in part, and
Verizon does not seek prospective relief that is identical to the relief proposed or at issue in a
notice-and-comment rulemaking proceeding that is currently before the Commission.?°

0. Before filing this complaint, Verizon notified FirstEnergy in writing of the
allegations that form the basis of this complaint and invited a response within a reasonable

period of time.?! Verizon also, in good faith, engaged in face-to-face executive-level discussions

¥ On August 29, 2019, the Pennsylvania Public Utility Commission (“PUC”) voted to regulate
pole attachments, but its “final form regulations” must still be “reviewed by the General
Assembly, [Independent Regulatory Review Commission], and the Pennsylvania Attorney
General’s Office.” See Assumption of Comm 'n Jurisdiction over Pole Attachments from the
FCC, No. L-2018-3002672, 2019 WL 4345730, at *10 (Pa. PUC Aug. 29, 2019). The FCC thus
has jurisdiction over this pole attachment complaint dispute because Pennsylvania has not yet
“sent [a letter] to the FCC certifying that the Commission will regulate pole attachments pursuant
to the dictates of 47 U.S.C. § 224(c)(2).” Id.

19 See Verizon Md. LLC v. The Potomac Edison Co., Proceeding No. 19- , Bureau ID No. EB-
19-MD-___ (filed Nov. 20, 2019).

20 Electric utilities have sought review of the Commission’s new telecom rate presumption in a
petition for reconsideration at the FCC and petition for review at the U.S. Court of Appeals for
the Ninth Circuit. The presumption remains effective, however, and the pending petitions cannot
affect Verizon’s statutory right to just and reasonable pole attachment rates for use of
FirstEnergy’s poles.

21 See, e.g., Ex. 27 at VZ00592-646 (Letter from B. Trosper, Verizon, to S. Strah, FirstEnergy
(Dec. 20, 2017)).
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and had many discussions with FirstEnergy and its Maryland affiliate about the possibility of
settlement.?

III. FACTS AND ARGUMENT

10.  Verizon has been “entitled to pole attachment rates ... that are just and
reasonable” under 47 U.S.C. § 224(b)(1) since the July 12, 2011 effective date of the
Commission’s Pole Attachment Order, and has been presumptively entitled to the new telecom
rate since the March 11, 2019 effective date of the Commission’s Third Report and Order >
FirstEnergy instead has denied Verizon a just and reasonable rate, over-collecting rents by more
than [l on average, each year since 2011.2* Because FirstEnergy has refused to
negotiate just and reasonable rates, the Commission should apply its new telecom rate
presumption and provide Verizon long-overdue rental rate relief and refunds of its prior
overpayments.

A. Verizon Is Entitled to a Just and Reasonable Pole Attachment Rate.

11. For nearly a decade, the Commission has worked to ensure that pole attachment
rates are “as low and close to uniform as possible” and has directed FirstEnergy and other
electric utilities to stop charging “[d]ifferent rates for virtually the same resource (space on the
pole).”?® In its 2011 Pole Attachment Order, the Commission took the first step to reduce the

pole attachment rates that ILECs like Verizon pay.?® There, the FCC held ILECs are entitled to a

2 Bx. A at VZ00014-21 (Mills Aff. 9 30-47).

23 Third Report and Order, 33 FCC Red at 7769 (9 126); Pole Attachment Order, 26 FCC Rcd at
5331 (9 209).

24 Ex. B at VZ00047 (Aff. of Mark S. Calnon, Ph.D., Nov. 19, 2019 (“Calnon Aff.”) 4 23); see
also Ex. C at VZ00107 (Aff. of Timothy J. Tardiff, Ph.D., Nov. 19, 2019 (“Tardiff Aff.””) q 6).

25 National Broadband Plan at 110.
26 Pole Attachment Order, 26 FCC Rcd at 5327-38 (4 199-220).
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(113

“competitively neutral” rate, meaning ““‘the same rate as [a] comparable provider,’ i.e., the New
Telecom Rate or the Cable Rate,”?’ if the ILEC is “attaching to other utilities’ poles on terms and
conditions that are comparable to those that apply to a telecommunications carrier or a cable
operator.”?® The Commission also set the pre-existing telecom rate as a “reference point” for the
rate that may be charged if an ILEC attaches under terms and conditions that give it a net
material advantage over its competitors.?’

12. In spite of the 2011 Pole Attachment Order, electric utilities including
FirstEnergy “continue[d] to charge [ILECs] pole attachment rates significantly higher than the
rates charged to similarly situated telecommunications attachers.”*® As a result, in 2018, the
Commission took the next step toward achieving rate reductions that should have occurred at
least seven years earlier.’! In the 2018 Third Report and Order, the Commission adopted a
presumption that, for “new and newly-renewed pole attachment agreements,” ILECs are
comparable to their competitors and must be charged the same new telecom rate.>* While the
presumption is rebuttable, doing so requires clear and convincing evidence from the electric

utility that the ILEC attaches to the utility’s poles under a joint use agreement that gives the

ILEC a net material advantage over its competitors.>® If the presumption is rebutted, the pre-

7 Verizon Fla. LLC v. Fla. Power & Light Co., Mem. Op. and Order, 30 FCC Rcd 1140, 1142
(7)) (EB 2015) (“FPL Order”) (quoting Pole Attachment Order, 26 FCC Rcd at 5336 (4 217)).

28 Pole Attachment Order, 26 FCC Red at 5336 (9 217).

2 Id. at 5337 (9 218).

39 Third Report and Order, 33 FCC Red at 7767 (9 123) (internal quotation marks omitted).
3 Id. at 7767-71 (99 123-29).

32 1d. at 7769 (Y 126).

3 1d. at 7770-71 (9 128).
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existing telecom rate sets a “hard cap” on the rate that may be charged.>* This means that, as of
the March 11, 2019 effective date of the 2018 Third Report and Order, FirstEnergy and other
electric utilities cannot under any circumstances lawfully charge ILECs more than the pre-
existing telecom rate under a joint use agreement that, like the joint use agreements at issue here,
is “new or newly renewed.”>’

13. FirstEnergy, however, has not reduced the rates it charges Verizon despite years
of negotiations.>® The Commission’s intervention is needed to prevent FirstEnergy’s continuing
disregard of the Pole Attachment Act and Commission precedent. The Commission should
apply its new telecom rate presumption and set the rate for Verizon’s use of FirstEnergy’s poles
using the new telecom rate formula.?” That is the correct rate under the presumption adopted in
the 2018 Third Report and Order, as well as under the 2011 Pole Attachment Order’s standard
of competitive neutrality. By enforcing Verizon’s right to the new telecom rate in this case, the
Commission will free at least ||| flilif in annual pole attachment rent overpayments and
ensure “greater rate parity between [[]LECs and their telecommunications competitors,” which

“can energize and further accelerate broadband deployment.”>8

3 1d. at 7771 (] 129).

35 Id. at 7770-71 (19 127 n.475, 129).

36 See Ex. A at VZ00014-21 (Mills Aff. 49 30-47).
37 See Ex. C at VZ00107 (Tardiff Aff. ] 5).

38 Third Report and Order, 33 FCC Red at 7769 (4 126); see also Ex. B at VZ00047-51 (Calnon
AfT. 9] 23-29) (calculating Verizon’s average annual net rent overpayment to FirstEnergy as
compared to the net rent that Verizon would have paid if rent was set for Verizon and
FirstEnergy at proportional new telecom rates).
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1. The New Telecom Rate Is the Just and Reasonable Rate Under the
Presumption the 2018 Third Report and Order Established.

14. Although Verizon is presumptively entitled to the new telecom rate under the
Third Report and Order, Verizon has been paying FirstEnergy rates ] times as high on average
because FirstEnergy refuses to negotiate just and reasonable rates.>* Penelec and Penn Power
charge Verizon per-pole rates that are at least [Jfj the per-pole new telecom rates that
presumptively apply.*’ Met-Ed reaches the same result by charging Verizon an exceptionally
high rate for a subset of joint use poles (sometimes referred to as “deficiency” poles), and by
paying nothing for its use of Verizon’s poles.*! For comparative purposes, and as Met-Ed has
acknowledged, these contract rates can be readily converted into “reciprocal” per-pole rates that
charge both parties the same per-pole rate for use of the other party’s poles.*” When so
converted, Met-Ed’s rates, like the per-pole rates charged by the other defendants, have averaged
more than ] times the per-pole new telecom rates required by law since the effective date of

the 2011 Pole Attachment Order:

39 Ex. B at VZ00036-37, VZ00045-46 (Calnon Aff. 99 6, 21).

%0 For the 2011 to 2018 rental years, Penelec charged Verizon
per pole, and Penn Power charged Verizon ] per pole.
See Ex. A at VZ00012-13 (Mills Aff. 4 26, 29).

I For the 2011 to 2018 rental years, Met-Ed charged Verizon ||| EGTGcGNcNGGEEE
B - deficiency” pole. See id. VZ00010 (Mills AfT. § 21).

42 See Ex. 21 at VZ00572 (Email from D. DeWitt, FirstEnergy, to S. Mills, Verizon (Apr. 12,
2017)) (calculating the equivalent reciprocal rate). For the 2011 to 2018 rental years, the
equivalent reciprocal rates are

B o< pole, respectively. See Ex. B at VZ00045 (Calnon Aff. § 19).

10
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Average Per-Pole Average Per-Pole Average Contract Rate
Contract Rate New Telecom Rate Compared to Average
(2011-2018)* (2011-2018)* New Telecom Rate
Met-Ed I $9.14 B times
Penelec e $7.22 B times
Penn Power e $ 8.89 B times
FirstEnergy e $ 8.42 I times
15. The Commission applied its new telecom rate presumption to “newly-negotiated

and newly-renewed joint use agreements,” including joint use agreements “that are automatically
renewed, extended, or placed in evergreen status.”* Here, the initial term of each joint use
agreement has expired, and the agreements continue to govern the parties’ joint use relationship
in accordance with a provision in each joint use agreement that automatically renews and extends
the agreement until it is terminated.*® The new telecom rate presumption, therefore, applies.

16. In particular, each joint use agreement states that, after an initial term, the

agreement “shall continue in force thereafter until terminated by either Party at any time” upon

43 For the average per-pole joint use agreement rate charged by Met-Ed, this table uses the
average per-pole reciprocal rate that is equivalent to the average rate Met-Ed charged. See Ex. B
at VZ00045 (Calnon Aff. § 20).

* For the 2011 to 2018 rental years, the properly calculated new telecom rates for Verizon’s use
of (1) Met-Ed’s poles were $8.29, $9.87, $10.07, $5.02, $9.35, $8.79, $9.55, and $12.20 per
pole, (2) Penelec’s poles were $6.43, $6.79, $7.18, $5.21, $6.96, $7.18, $7.49, and $10.49 per
pole, and (3) Penn Power’s poles were $7.30, $8.47, $8.51, $8.21, $8.94, $9.40, $9.08, and
$11.18 per pole. See id. at VZ00041-42 (Calnon Aff. 9 13).

4 Third Report and Order, 33 FCC Red at 7770 (4 127 & n.475).

46 The initial term of the joint use agreements varies from 1 year to 5 years, but the initial term
for all of the joint agreements had expired by January 1, 1993. See, e.g., Ex. 1 at VZ00180 (Met-
Ed-Bell JUA, Art. XX) (1-year initial term); Ex. 7 at VZ00333 (Penelec-Bell JUA, Art. XXI) (5-
year initial term). See also Ex. 10 at VZ00449 (Penelec-Quaker JUA, Art. XXI) (stating that
initial term would expire “five (5) years from the [January 1, 1988] effective date hereof,”
meaning that the initial term expired on January 1, 1993).

11
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advance written notice.*’ “Continue” is a synonym of “extend,” meaning “[t]o carry further in
time, space or development: extend.”*® The agreements, as a result, “automatically ... extended”
after the Third Report and Order took effect.*® They also “automatically renewed” as their terms
and conditions have “repeat[ed] so as to reaffirm” since the effective date.’® Under Pennsylvania
law, “a contractual provision pursuant to which a contract for a term is renewed automatically for
a further term unless, before a specified date, one party gives notice of an intent to terminate” is
“a so-called ‘automatic renewal provision.””>! The joint use agreements are thus newly renewed
and entitled to the Commission’s new telecom rate presumption.>>

17. FirstEnergy, therefore, must charge Verizon the new telecom rate unless

FirstEnergy can rebut the Commission’s newly enacted presumption with “clear and convincing

“TEx. 1 at VZ00180 (Met-Ed-Bell JUA, Art. XX) (emphasis added). Accord Ex. 2 at VZ00196
(Met-Ed-Bethel JUA, Art. XIX); Ex. 3 at VZ00223 (Met-Ed-Contel JUA, Art. XVIII); Ex. 4 at
VZ00239 (Met-Ed-Quaker JUA, Art. XVIII); Ex. 5 at VZ00253 (Met-Ed-York JUA, Art.
XVIII); Ex. 7 at VZ00333 (Penelec-Bell JUA, Art. XXI); Ex. 8 at VZ00359 (Penelec-Contel
JUA, Art. XXI); Ex. 9 at VZ00386 (Penelec-General JUA, Art. XXII); Ex. 10 at VZ00449
(Penelec-Quaker JUA, Art. XXI); Ex. 12 at VZ00482 (Penn Power JUA, Art. XXIV). Even if
the joint use agreements are terminated, they continue to govern all poles jointly used by the
parties at the time of termination due to “evergreen” provisions. See Section III.A.2.c, below.
As aresult, Verizon genuinely lacks the ability to terminate the current rental rate provisions.
See FPL Order,30 FCC Red at 1150 (4 25) (recognizing that Verizon “genuinely lacks the
ability to terminate an existing agreement” where the electric utility can “force Verizon to pay
the relatively high Agreement Rates for as long as its attachments remain on [the utility’s] poles
pursuant to the evergreen clause”).

48 «“Continue,” Webster’s Il New College Dictionary 244 (2001) (emphasis added); see also
“Continue,” Merriam-Webster’s Collegiate Dictionary 270 (11th ed. 2003) (“to maintain without
interruption a condition, course, or action”).

4 Third Report and Order, 33 FCC Red at 7770 (4 127 & n.475).

30 Id ; see also “Renew,” Webster’s II New College Dictionary 938 (2001); “Renew,” Merriam-
Webster’s Collegiate Dictionary 990 (10th ed. 1996).

St Otis Elevator Co. v. George Wash. Hotel Corp., 27 F.3d 903, 904 (3d Cir. 1994).
52 Third Report and Order, 33 FCC Rcd at 7770 (127 n.475).

12
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evidence that [Verizon] receives net benefits under its pole attachment agreement[s] with
[FirstEnergy] that materially advantage [Verizon] over other telecommunications attachers.”>?
FirstEnergy cannot meet this standard, and it has not tried. Instead, FirstEnergy said—more than
six years into rate discussions—that it was “willing to discuss” competitive advantages it thinks
it provides Verizon.* The clear and convincing evidence standard requires much more.>”

18. But even if FirstEnergy could meet its burden,>® FirstEnergy still could not
lawfully charge the rates it has been collecting from Verizon. The pre-existing telecom rate is
“the maximum rate” an electric utility may charge if it is able to rebut the new telecom rate
presumption.’’ FirstEnergy has instead charged Verizon rates since the effective date of the

2011 Pole Attachment Order that have been more than [JJij the “hard cap” the pre-existing

telecom formula sets:

3 Id.; see also 47 C.F.R. § 1.1413(b).

% Ex. 29 at VZ00689 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)). FirstEnergy claimed that “the process of monetizing [the alleged] advantages that
Verizon has over its competitors requires discovery from Verizon.” Id. at VZ00690. Not so.
FirstEnergy has exclusive access to its own license agreements and to the per-pole amounts it has
received from Verizon and Verizon’s competitors.

53 See, e.g., Brown v. City of Pittsburgh, 586 F.3d 263, 285 (3d Cir. 2009) (“clear and convincing
evidence means [evidence] that is so clear, direct, weighty, and convincing as to enable the trier
of fact to come to a clear conviction, without hesitancy, of the truth of the precise facts in issue”)
(citation omitted); see also Microsoft Corp. v. i4i Ltd. P’ship, 564 U.S. 91, 102 (2011) (clear and
convincing evidence is a “heightened standard of proof™); Colorado v. New Mexico, 467 U.S.
310, 316 (1984) (clear and convincing evidence must “instantly tilt[] the evidentiary scales”
when weighed against the other evidence offered); In the Matter of Connect Am. Fund, 32 FCC
Red 6282, 6314 (9 64) (2017) (clear and convincing evidence is a “higher standard” than
preponderance of the evidence); see also Ex. C at VZ00122-125 (Tardiff Aff. q 28).

36 But see Section 111.A.2.d, below.
5T Third Report and Order, 33 FCC Red at 7771 (9 129).
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Average Per-Pole Average Per-Pole Average Contract Rate
Contract Rate Pre-Existing Telecom Compared to Average
(2011-2018)°8 Rate (2011-2018)>° | Pre-Existing Telecom Rate

Met-Ed I $13.86 Bl times
Penelec e $10.94 B times
Penn Power e $13.46 B times
FirstEnergy e $12.75 Il times
19. There is, therefore, no lawful basis for the rates that FirstEnergy charges

Verizon—rates that have been, on average, more than ] per pole higher than the presumptive
new telecom rate®® and almost ] per pole higher than the maximum rate FirstEnergy could
charge even if it could rebut the presumption.®! The Commission should enforce its new telecom
rate presumption to achieve the “rate parity between incumbent LECs and their
telecommunications competitors” that “can energize and further accelerate broadband

deployment.”®?

58 For the average per-pole joint use agreement rate charged by Met-Ed, this table uses the
average per-pole reciprocal rate that is equivalent to the average contract rate Met-Ed charged.
See Ex. B at VZ00045 (Calnon Aff. 9 20).

59 For the 2011 to 2018 rental years, the properly calculated pre-existing telecom rates for
Verizon’s use of (1) Met-Ed’s poles were $12.57, $14.96, $15.26, $7.61, $14.16, $13.32, $14.47,
and $18.49 per pole; (2) Penelec’s poles were $9.74, $10.29, $10.89, $7.89, $10.54, $10.88,
$11.35, and $15.90 per pole; and (3) Penn Power’s poles were $11.06, $12.83, $12.90, $12.44,
$13.54, $14.24, $13.75, and $16.94 per pole. See id. at VZ00055 (Calnon Aff. § 36).

69 1d. at VZ00045-46 (Calnon Aff. 9 21) (calculating average [JJJij per-pole effective rate
charged and average $8.42 per-pole new telecom rate, for a difference of i per pole); see
also Ex. C at VZ00116-118 (Tardiff Aff. 9 16-19).

61 Ex. B at VZ00055-56 (Calnon Aff. § 37) (calculating average [JJJij per-pole effective rate
charged and average $12.75 per-pole pre-existing telecom rate, for a difference of |Jjij per
pole); see also Ex. C at VZ00116-119 (Tardiff Aff. 99 16-20).

82 Third Report and Order, 33 FCC Red at 7769 (4 126).
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2. The New Telecom Rate Is Also the Just and Reasonable Rate Under
the Standard the 2011 Pole Attachment Order Established.

20. Verizon is entitled to new telecom rates under the presumption adopted in the
2018 Third Report and Order—but it has also been entitled to those same new telecom rates for
over seven years under the standard the Commission adopted in the 2011 Pole Attachment
Order. This case presents the characteristics that justified rate relief as of the Pole Attachment
Order’s July 12, 2011 effective date: (a) the rates are unjust and unreasonable, (b) FirstEnergy
has long had a three-to-one pole ownership advantage, (c) Verizon genuinely lacks the ability to
terminate the rates and obtain new just and reasonable rates through negotiations, and (d) the
joint use agreements do not provide Verizon a net material advantage over its competitors that
supports a rate higher than the new telecom rate.

a) FirstEnergy Charges Unjust and Unreasonable Rates.

21. The rates FirstEnergy charges Verizon violate the principle of “competitive
neutrality” the Commission adopted in the 2011 Pole Attachment Order, under which the “just
and reasonable” rate for an ILEC is “the same rate” as the new telecom or cable rate that applies
to a comparable cable or telecommunications provider.®® Verizon has paid FirstEnergy more
than [JJj the new telecom rate® and more than [Jj the pre-existing telecom rate,® which the
Pole Attachment Order set as the upper-bound “reference point” on the rate that could be
charged an ILEC that has a net material advantage over its competitors.%® FirstEnergy’s rates are

thus “unjust and unreasonable” under the standard adopted in 2011.

83 Pole Attachment Order, 26 FCC Red at 5336 (9 217); see also FPL Order, 30 FCC Rcd at
1142 (7).

4 Ex. B at VZ00045-46 (Calnon Aff. § 21).
85 Id. at VZ00055-56 (Calnon Aff. 9 37).
8 Pole Attachment Order, 26 FCC Red at 5336 (] 217).
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22. FirstEnergy charges Verizon rates that are also unjust and unreasonable as
compared to the rates FirstEnergy pays for use of Verizon’s poles. The Commission has found
rate relief warranted where there was a “significant disparity in the per-pole rates charged to each
party” because it “anticipat[ed] that incumbent LECs and electric utilities would charge each
other roughly the same proportionate rate given the parties’ relative usage of the pole.”%” Here,
FirstEnergy also “uses significantly more space on each joint use pole than Verizon,”% but pays
rental rates that do not reflect its greater space requirements.

23. Worse, Met-Ed has required Verizon to pay rent under a rate provision that does
not charge Met-Ed anything for use of Verizon’s poles.®® Verizon has paid Met-Ed up to I oo
pole on the difference between the poles Verizon owns and the poles Verizon would own if it
owned 45% of the joint use poles.”’ Met-Ed imposed this complex rate methodology in 2009
when it owned 81% of the joint use poles.”! Verizon then for years tried unsuccessfully to

purchase some of those poles under its contractual “right to purchase from time to time from the

7 Dominion Order, 32 FCC Red at 3760 (quoting Pole Attachment Order, 26 FCC Red at 5337
(218 n.662).

%8 Id. at 3756-57 (1 13).

6 See Ex. 6 at VZ00296-317 (Met-Ed MOUs).
74

"TEx. A at VZ00007 (Mills Aff. § 14).
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other Party poles ... in an attempt to balance ownership of jointly used poles.”’? Met-Ed refused
to sell.”

24, The unreasonableness of the Met-Ed rate provision is particularly apparent when
Verizon’s annual rental payment is converted into a per-pole rate for each Met-Ed pole. For
example, Verizon paid Met-Ed over ||l in pole attachment rent for the 2018 rental
year.”* Verizon would have paid the same amount if Verizon paid i} per pole for each Met-
Ed pole to which it was attached and Met-Ed paid nothing for each Verizon pole to which it was
attached.”® Under this scenario, Met-Ed paid nothing for use of at least 10.5 feet of space on
Verizon’s poles—but charged Verizon more than [JJJjj times the applicable $12.20 per-pole new
telecom rate for use of one foot of space on Met-Ed’s poles.”

25. Penelec similarly charges Verizon higher pole attachment rates than Penelec is

willing to pay Verizon for use of more space on Verizon’s poles. For the 2018 rental year, for

example, Penelec charged Verizon i per pole, but paid |JJiij per pole to use Verizon’s

72 See id. at VZ00007 (Mills Aff. q 15); see also Ex. 1 at VZ00174 (Met-Ed-Bell JUA, Art. X);
Ex. 2 at VZ00208 (Met-Ed-Bethel JUA, 1974 Amendment 9§ 1); Ex. 5 at VZ00294 (Met-Ed-
York JUA, 1974 Amendment 9 2); see also Ex. 3 at VZ00216 (Met-Ed-Contel JUA, Art. IV) &
Ex. 4 at VZ00232 (Met-Ed-Quaker JUA, Art. IV) (“[E]ach Company, if it so desires, will convey
to the other, title to certain poles ... so as to achieve a balance of ownership of jointly used
poles.”).

73 Ex. A at VZ00007 (Mills Aff. 9 15).
74 Id. at VZ00009 (Mills Aff. 9 20).
75 Ex. B at VZ00043 (Calnon Aff. 9 17).

76 See 47 C.F.R. § 1.1410 (presuming telecommunications attachments occupy 1 foot of space);
Ex. A at VZ00029 (Mills Aff. q 64); Ex. B at VZ00041 (Calnon Aff. q 13); see also Ex. 30 at
VZ00693-695 (Field Reference Guide Joint Use — FirstEnergy Operating Company (FEOC)
Joint Use Complete Application Requirements (updated as of May 20, 2019) (“FirstEnergy Field
Reference Guide”)) (depicting electric facilities occupying more than 10.5 feet of space on a
joint use pole).
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poles.”” These rates are upside-down under the Commission’s space presumptions, which
assume Penelec requires 10.5 feet of space on a pole and that Verizon requires one foot of
space.”® Requiring Verizon to pay a higher rate than Penelec pays is also incompatible with the
space allocations in Verizon’s joint use agreements with Penelec, which assign Penelec up to
9.66 feet of space on a joint use pole and designate three feet of space as “telephone space.”””
Penelec uses more space than it is allocated,®” and Verizon uses far less space than it is allocated,
sharing the “telephone space” with its competitors who pay additional rent to Penelec.®! But the
rates Penelec charges are unreasonable even under these unrealistic space allocations. Verizon is
allocated less than one-third the space as Penelec but pays almost [J] more per pole.®

26. Penn Power also imposes rates that do not reflect its greater space needs. For the
2018 rental year, Penn Power charged Verizon |Jjij per pole but paid [JJjilij per pole for use

of Verizon’s poles.®* Penn Power thus paid JJJj] times the rate Verizon paid—even though it is

allocated more than 2.5 times the space that is allocated to Verizon on a 40-foot pole under the

77 Bx. A at VZ00011 (Mills Aff. § 25).
78 See 47 C.F.R. § 1.1410; Ex. A at VZ00029 (Mills Aff, 9 64).

7 See Ex. 9 at VZ00388 (Penelec-General JUA, Ex. A); see also Exs. 7, 8, and 10 at VZ00330,
VZ00356 and VZ00446, respectively (Penelec-Bell, Penelec-Contel, and Penelec-Quaker JUAs
at Art. XVI) (assigning 8.66 feet of space to Penelec).

80 The Penelec Agreements do not allocate 40 inches of safety space to Penelec, even though
“the 40-inch safety space ... is usable and used by the electric utility.” See In the Matter of
Amendment of Commission’s Rules and Policies Governing Pole Attachments; Implementation
of Section 703 (e) of the Telecommunications Act of 1996, Consolidated Partial Order on
Reconsideration, 16 FCC Red 12103, 12130 (4 51) (2001) (“Consolidated Partial Order”); see
also In the Matter of Amendment of Rules and Policies Governing Pole Attachments, Report and
Order, 15 FCC Rcd 6453, 6467-68 (19 21-22) (2000).

81 Ex. A at VZ00028-29 (Mills Aff. § 63).
82 Ex. B at VZ00046 (Calnon Aff. 9 22).
8 Ex. A at VZ00013-14 (Mills Aff. 9 29).
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joint use agreements.®* And the real-world disparity is far worse, as the agreement allocates /ess
space to Penn Power than it requires and uses,®® while Verizon is allocated more space that it
uses or desires, including space that it shares with its competitors. 5

b) FirstEnergy Has Long Had a Three-to-One Pole Ownership
Advantage.

27. At all relevant times, FirstEnergy has owned most of the joint use poles, an
advantage that FirstEnergy leveraged to obtain the rates it charges and to continue charging
them. Most recently, FirstEnergy estimated that it owns 73% of the poles that the parties share
in Pennsylvania.}” This nearly three-to-one pole ownership advantage gives FirstEnergy greater
bargaining power than justified rate relief in the Dominion Order, where the power company
owned 65% of the shared utility poles for a “nearly two-to-one pole ownership advantage.”®® It
also gives FirstEnergy greater bargaining power than supported the Commission’s conclusion in
the 2011 Pole Attachment Order that ILECs “may not be in an equivalent bargaining position
with electric utilities in pole attachment negotiations” because “electric utilities appear to own

approximately 65-70 percent of poles.”

84 Ex. 12 at VZ00474 (Penn Power JUA, Art. IX) (designating 3 feet of “communications space”
and allocating “remaining space” above “standard separation space” to Penn Power).

85 See id. (excluding safety space from Penn Power’s space allocations); see also Consolidated
Partial Order, 16 FCC Rcd at 12130 (9 51) (holding “the 40-inch safety space ... is usable and
used by the electric utility”).

86 Ex. 12 at VZ00474 (Penn Power JUA at Art. IX); see also Ex. A at VZ00028-29 (Mills Aff,
€9 63-64).

87 See Ex. A at VZ00005 (Mills Aff. 9 9); see also Ex. C at VZ00116-117 (Tardiff Aff. § 16).

88 Dominion Order, 32 FCC Red at 3756-57 (9 13); see also Ex. C at VZ00118-119 (Tardiff Aff.
1 20).

8 Pole Attachment Order, 26 FCC Red at 5329 (4 206); see also Ex. C at VZ00116-119 (Tardiff
Aff. 9 16-20).
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28. FirstEnergy has always been able to leverage its pole ownership advantage at the
operating company level as well. During all relevant periods—in 2009 when the current rate
provision was adopted and throughout the parties’ post-2011 rate negotiations—Met-Ed owned
81% of the poles that it shares with Verizon.”® Penelec has benefited from a two-to-one pole
ownership at all relevant times; it owned 66% of the joint use poles when the rate provision was
adopted in 2009 and now owns 67%.°! Penn Power has owned 78% of the poles that it shares
with Verizon, reflecting nearly a four-to-one pole ownership advantage that Penn Power
continues to hold today.*?

c) Verizon Genuinely Lacks the Ability to Terminate

FirstEnergy’s Rates and Obtain Just and Reasonable Rates
Through Negotiations.

29.  Rate relief is also justified under the standard adopted in the 2011 Pole
Attachment Order because Verizon “genuinely lacks the ability to terminate” the current rates on
account of “evergreen” clauses that require payment of the contract rates after the joint use

agreements are terminated.”> The Enforcement Bureau previously recognized Verizon

% Ex. A at VZ00007-08 (Mills Aff. 9 14-16); see also Ex. 6 at VZ00298, VZ00304, VZ00309,
VZ00314 (Met-Ed MOUs).

T Ex. A at VZ00011 (Mills Aff. 99 23-24); see also Ex. 11 at VZ00453, VZ00458, VZ00463
(Penelec MOUs).

2 Ex. A at VZ00012-13 (Mills Aff. 9 27-28).

93 See Pole Attachment Order, 26 FCC Red at 5336 (4216). The evergreen clauses provide, in
essentially identical words, that “notwithstanding such termination [of the agreement] this
agreement shall remain in full force and effect with respect to all poles jointly used by the parties
at the time of such termination.” See Ex. 2 at VZ00196 (Met-Ed-Bethel JUA, Art. XIX); see
also Ex. 3 at VZ00223 (Met-Ed-Contel JUA, Art. XVIII); Ex. 4 at VZ00239 (Met-Ed-Quaker
JUA, Art. XVIII); Ex. 5 at VZ00253 (Met-Ed-York JUA, Art. XVIII); Ex. 7 at VZ00333
(Penelec-Bell JUA, Art. XXI); Ex. 8 at VZ00359 (Penelec-Contel JUA, Art. XXI); Ex. 9 at
VZ00386 (Penelec-General JUA, Art. XXII); Ex. 10 at VZ00449 (Penelec-Quaker JUA, Art.
XXI); Ex. 12 at VZ00482 (Penn Power JUA, Art. XXIV).
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299

“‘genuinely lacks the ability to terminate an existing agreement’” where, as here, the electric

utility can “force Verizon to pay the relatively high Agreement Rates for as long as its
attachments remain on [the utility’s] poles pursuant to the evergreen clause.””*

30. Verizon also genuinely lacks the ability to renegotiate the rental rate provisions to
obtain just and reasonable rates. Verizon has sought rate relief from FirstEnergy for years,
focusing first on the rates imposed by Met-Ed and later expanding the discussions to include
Penelec, Penn Power, and their Maryland affiliate, The Potomac Edison Company.”® Because
FirstEnergy has refused to agree to just and reasonable rates, FirstEnergy continues to
overcharge Verizon by more than || l]. or average, each year in Pennsylvania.*®

31. Verizon’s current effort to reduce its annual rental obligation began with a pole
purchase initiative in 2009, two years before the Commission issued the Pole Attachment Order.
Three of Verizon’s agreements with Met-Ed include a “right to purchase” poles from Met-Ed,

which Verizon sought to exercise in a way that would balance the parties’ pole ownership

numbers.”” Met-Ed refused to sell any poles.”® As a result, after the Pole Attachment Order took

% FPL Order, 30 FCC Red at 1150 (9 25) (quoting Pole Attachment Order, 26 FCC Rcd at 5336
(9 216)).
% Ex. A at VZ00014-21 (Mills Aff. 99 30-47).

% Ex. B at VZ00051 (Calnon Aff. 9 29).

9T Ex. 17 at VZ00550-552 (Letter from W. Balcerski, Verizon, to M. Wolfe, FirstEnergy (Apr.
30, 2012)); see also Ex. 1 at VZ00174 (Met-Ed-Bell JUA, Art. X); Ex. 2 at VZ00208 (Met-Ed-
Bethel JUA, 1974 Amendment q 1); Ex. 5 at V200294 (Met-Ed-York JUA, 1974 Amendment

9 2); see also Ex. 3 at VZ00216 (Met-Ed-Contel JUA, Art. IV) & Ex. 4 at VZ00232 (Met-Ed-
Quaker JUA, Art. IV) (“[E]ach Company, if it so desires, will convey to the other, title to certain
poles ... so as to achieve a balance of ownership of jointly used poles.”).

% Bx. A at VZ00007 (Mills Aff.  15).
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effect, Verizon paired its pole purchase request with a request for “just and reasonable” pole
attachment rates.”

32. Since early 2012, Verizon has tried unsuccessfully to negotiate just and
reasonable rates with FirstEnergy through face-to-face meetings, telephone conferences, and
correspondence.!?’ FirstEnergy has claimed that Verizon is not eligible for rate relief because
the joint use agreements pre-date the 2011 Pole Attachment Order'°'—an argument the
Commission has rejected.!®? It has stalled rate discussions by insisting the companies first
discuss new operational terms.'®® And it has made rate offers that failed to change Verizon’s
annual net rental payment in any material respect.'® For example, five years into the
negotiations, FirstEnergy made an offer that would have reduced Verizon’s nearly ||| |
annual net rental obligation to Met-Ed by just $465.'% Its next offer was for about a 1.5%

discount off that || il] annuval net rental amount, so that Verizon would pay about |JJjij

9 See Ex. 17 at VZ00551 (Letter from W. Balcerski, Verizon, to M. Wolfe, FirstEnergy (Apr.
30, 2012)); Ex. 19 at VZ00557 (Email from N. Parrish, Verizon, to L. Chapman, FirstEnergy
(Sept. 10, 2012)).

100 Bx . A at VZ00014-21 (Mills Aff. 9 30-47).

101 See Ex. 20 at VZ00562 (Letter from T. Magee, Counsel for FirstEnergy, to W. Balcerski,
Verizon (Jan. 25, 2013) (quoting Pole Attachment Order, 26 FCC Rcd at 5335 (9 216)).

102 See FPL Order, 30 FCC Red at 1145 (9 17) (“Florida Power makes a threshold argument that
the just and reasonable rate requirement in Section 224(b)(1) cannot be applied to the Agreement
Rates because the Agreement pre-dates the Order. Florida Power is mistaken...”).

103 Bx. A at VZ00014 (Mills Aff. 9 33).
104 74, at VZ00018 (Mills Aff.  39).

105 Ex. 21 at VZ00570-572 (Email from D. DeWitt, FirstEnergy, to S. Mills, Verizon (Apr. 3,
2017)) (offering to reduce Verizon’s 2015 rental obligation to Met-Ed from |||l to

).
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I in net rent to Met-Ed. 106 properly calculated new telecom rental rates that year would
have resulted in a net rental payment to Met-Ed of about $739,000.!%

33. FirstEnergy’s offers did not materially improve. In May 2018, FirstEnergy made
an offer that paired lower rates for FirstEnergy to pay Verizon (Jjjjij per pole) with higher
rates for Verizon to pay First Energy (] per pole to Met-Ed, JJJili] per pole to Penelec, and
I p<: pole to Penn Power) even though FirstEnergy uses much more space on a pole, 108 and
the Commission “anticipat[ed] that incumbent LECs and electric utilities would charge each
other roughly the same proportionate rate given the parties’ relative usage of the pole.”'” The
offer also limited rate relief to just two of the four FirstEnergy companies, as it would have
increased Verizon’s annual rental obligation to Penn Power by more than i and to
Maryland affiliate Potomac Edison, by more than [J|jjjjj-'*°

34, FirstEnergy also avoided discussion of alleged competitive benefits, finally

providing an unsupported and conclusory list of purported benefits in June 2018.'!! FirstEnergy

did not distinguish among FirstEnergy operating companies''? and has still not provided an

106 Ex. 23 at VZ00577 (Email from D. DeWitt, FirstEnergy, to S. Mills, Verizon (July 21, 2017))
(proposing that Verizon pay ] per pole and Met-Ed [l per pole, for a net rental

payment of ||| | -

107 Ex. B at VZ00048-49 (Calnon Aff. § 26).

108 See Ex. 28 at VZ00650 (Email from S. Schafer, FirstEnergy to J. Slavin, Verizon (May 2,
2018)).

199 Dominion Order, 32 FCC Red at 3760 (quoting Pole Attachment Order, 26 FCC Rcd at 5337
(9218 n.662).

HOEx. A at VZ00020 (Mills Aff. § 45).

T Ex. 29 at VZ00690 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)).

12 1d.; see also Ex. A at VZ00020-21 (Mills Aff. 9 46).
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executed license agreement to support its claim, even though Verizon has been asking for copies
of license agreements since 2012.'!* FirstEnergy instead relied on an unsigned “template”
agreement [l and said that “modifications™ to the draft agreement “are negotiated” with
Verizon’s competitors.''* Verizon has access to two license agreements that FirstEnergy entered
with Verizon’s affiliates, and each bears little resemblance to the draft agreement FirstEnergy
produced.!'® But even a review of the draft license agreement, which at best reflects
FirstEnergy’s starting point during negotiations, confirmed the joint use agreements do not
provide Verizon a net material advantage over its competitors. '

35. In November 2017, Verizon tried to change the dynamic by engaging executives

at both companies in the discussions.!!” FirstEnergy first asked “whether [Verizon] insist[s] on

13 Ex. A at VZ00014-17, VZ00021 (Mills Aff. §9 31, 35, 36, 48); see also Ex. 17 at VZ00551
(Letter from W. Balcerski, Verizon, to M. Wolfe, FirstEnergy (Apr. 30, 2012)) (requesting
copies of license agreements); Ex. 19 at VZ00557 (Email from N. Parrish, Verizon, to L.
Chapman, FirstEnergy (Sept. 10, 2012)) (requesting copies of license agreements); Ex. 22 at
VZ00574 (Email from S. Mills, Verizon, to S. Schafer, FirstEnergy (July 7, 2017)) (requesting
copies of license agreements).

114 Ex. 23 at VZ00577 (Email from D. DeWitt, FirstEnergy, to S. Mills, Verizon (July 21,
2017)); see also Ex. 13 at VZ00486-503 (Draft Pole Attachment Agreement Between
Metropolitan Edison Company and Attaching Company Name (“Draft License”)).

115 See Ex. 14 at VZ00504-515 (Attachment Agreement Between Met-Ed and Penelec, as
“Owner,” and Bell Atlantic-Pennsylvania, as “Licensee” (Sept. 25, 1988) (“Bell License”)); Ex.
15 at VZ00516-530 (Telecommunication Pole and Anchor Attachment License Agreement
Between Potomac Edison et al., as “Owner,” and MCI Communications Services, Inc., as
“Licensee” (Aug. 1, 2009) (“MCI License”)).

16 Ex. A at VZ00017 (Mills Aff. § 38).
7 Ex. 25 at VZ00588 (Letter from S. Mills, Verizon, to D. DeWitt, FirstEnergy (Nov. 2, 2017)).
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proceeding to executive level discussions,”!!® but ultimately agreed to schedule the meeting after
Verizon reiterated its request and provided a copy of its new telecom rate calculations.'"”
36. The parties’ executives met on April 11, 2018 and continued discussions

»121 and

thereafter.!?® FirstEnergy continued to claim the contract rates are “just and reasonable
that Verizon cannot be eligible for a new telecom rate unless it “transition[s] ... out of the pole-
owning business in FirstEnergy service territories.”'?* FirstEnergy’s conduct makes clear it
intends to continue to charge Verizon contract rates more than [JJjjj times the new telecom rates
that FirstEnergy may charge Verizon’s competitors until the Commission orders it to stop.
Verizon “genuinely lacks the ability to terminate an existing agreement and obtain a new
arrangement.”'??

d) FirstEnergy Has Not and Cannot Identify Any Agreement

Provision that Provides Verizon a Net Material Advantage
Over Its Competitors.

37.  Under the principle of “competitive neutrality” adopted in 2011, FirstEnergy
should have charged Verizon “the same rate” that applies to Verizon’s competitors (meaning the

new telecom rate) because Verizon does not receive net competitive benefits under the joint use

18 Ex. 26 at VZ00591 (Letter from D. DeWitt, FirstEnergy, to S. Mills, Verizon (Dec. 20,
2017)).

19 Ex. 27 at VZ00593-594 (Letter from B. Trosper, Verizon, to S. Strah, FirstEnergy (Dec. 20,
2017)).

120 By A at VZ00019-20 (Mills Aff. 9 43).

121 Ex. 28 at VZ00648 (Email from S. Schafer, FirstEnergy, to J. Slavin, Verizon (May 11,
2018).

122 Id. at VZ00651 (Email from S. Schafer, FirstEnergy, to J. Slavin, Verizon (May 2, 2018)).
123 pole Attachment Order, 26 FCC Rcd at 5336 (4 216).
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agreements that justify a higher rate—let alone rates averaging over [Jj more per pole. 124
FirstEnergy has not, and cannot, show that this recurring annual per-pole premium is justified.

38. In some ways, the joint use agreements are comparable to FirstEnergy’s license
agreements, but in other ways they are less advantageous. For example, the joint use agreements
are similar to FirstEnergy’s license agreements in that Verizon, like its competitors, must bear
the costs associated with placing, maintaining, rearranging, transferring, and removing its

attachments.'?® Verizon is also required, like its competitors, to make a written application for

124 See Pole Attachment Order, 26 FCC Red at 5336 (4217); FPL Order, 30 FCC Red at 1142
(9 7); see also Ex. B at VZ00051-56 (Calnon Aft. 9 30-35).

125 For Met-Ed, see Ex. 2 at VZ00190 (Met-Ed-Bethel JUA, Art. VI(c)) (“Each party shall place,
transfer and rearrange its own attachments ....”); see also Ex. 1 at VZ00169, VZ00171 (Met-Ed-
Bell JUA, Arts. IV(C), VI(B)); Ex. 3 at VZ00216 (Met-Ed-Contel JUA, Art. V(c)); Ex. 4 at
VZ00232 (Met-Ed-Quaker JUA, Art. V(¢)); Ex. 5 at VZ00247 (Met-Ed-York JUA, Art. IV(c)).
For Penelec and Penn Power, see Ex. 7 at VZ00324 (Penelec-Bell JUA, Art. VI(B)) (“Each party
shall be responsible for placing, transferring and rearranging its own facilities.”); see also Ex. 8
at VZ00350 (Penelec-Contel JUA, Art. VI(B)); Ex. 9 at VZ00375 (Penelec-General JUA, Art.
IV(c)); Ex. 10 at VZ00440 (Penelec-Quaker JUA, Art. VI(B)); Ex. 12 at VZ00473 (Penn Power
JUA, Art. VI(B)). For comparable license agreement provisions, see Ex. 15 at VZ00520 (MCI
License 4 4) (“Licensee shall repair, maintain and remove its cable facilities ...”); see also Ex. 14
at VZ00507 (Bell License, Art. IV(1a)); Ex. 13 at VZ00491 (Draft License [Jj).
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space on FirstEnergy’s poles,'? to comply with FirstEnergy’s construction specifications,?” and
to accommodate third parties attached to FirstEnergy’s poles.'?®

39. There are terms and conditions in the joint use agreements that disadvantage
Verizon as compared to its competitors. For example, unlike its competitors, Verizon must “at
its sole expense” determine the condition of more than 110,000 joint use poles that it owns and
shares with FirstEnergy, keep them “in a safe and serviceable condition,” and replace or repair

its poles as they become defective.'? FirstEnergy has itself recognized that this unique pole

126 For Met-Ed, see Ex. 1 at VZ00170 (Met-Ed-Bell JUA, Art. V(A)) (“Whenever either party
desires to make attachments on any pole owned by the other party, it shall make written request
therefor ...”); see also Ex. 2 at VZ00189 (Met-Ed-Bethel JUA, Art. VI(a)); Ex. 3 at VZ00216
(Met-Ed-Contel JUA, Art. V(a)); Ex. 4 at VZ00232 (Met-Ed-Quaker JUA, Art. V(a)); Ex. 5 at
V700246 (Met-Ed-York JUA, Art. IV(a)). For Penelec and Penn Power, see Ex. 7 at VZ00324
(Penelec-Bell JUA, Art. VI(A)) (“Whenever either party desires to make an initial attachment to
or reserve space on any pole owned by the other party, it shall make written application ...”); see
also Ex. 8 at VZ00350 (Penelec-Contel JUA, Art. VI(A)); Ex. 9 at VZ00375 (Penelec-General
JUA, Art. IV(a)); Ex. 10 at VZ00440 (Penelec-Quaker JUA, Art. VI(A)); Ex. 12 at VZ00472
(Penn Power JUA, Art. VI(A)). For comparable license agreement provisions, see Ex. 14 at
VZ00506 (Bell License, Art. I(3) (“Licensee may also from time to time make attachments to
additional poles of Owner ... by submitting further application ...”); see also Ex. 15 at VZ00520
(MCI License Y 3); Ex. 13 at VZ00489-490 (Draft License ).

127 See Ex. 1 at VZ00168 (Met-Ed-Bell JUA, Art. I1I); Ex. 2 at VZ00188 (Met-Ed-Bethel JUA,
Art. IIT); Ex. 3 at VZ00215 (Met-Ed-Contel JUA, Art. III); Ex. 4 at VZ00231 (Met-Ed-Quaker
JUA, Art. IIT); Ex. 5 at VZ00246 (Met-Ed-York JUA, Art. III); Ex. 7 at VZ00323 (Penelec-Bell
JUA, Art. III); Ex. 8 at VZ00349 (Penelec-Contel JUA, Art. II1); Ex. 9 at VZ00375 (Penelec-
General JUA, Art. IIT); Ex. 10 at VZ00439 (Penelec-Quaker JUA, Art. I1T); Ex. 12 at VZ00471
(Penn Power JUA, Art. II1); Ex. 14 at VZ00508 (Bell License, Art. IV(2)); Ex. 15 at VZ00522
(MCI License Y 7(b)); Ex. 13 at VZ00491 (Draft License ).

128 See Ex. 1 at VZ00177 (Met-Ed-Bell JUA, Art. XIV); Ex. 2 at VZ00194 (Met-Ed-Bethel JUA,
Art. XIV); Ex. 3 at VZ00221 (Met-Ed-Contel JUA, Art. XIII); Ex. 4 at VZ00237 (Met-Ed-
Quaker JUA, Art. XIII); Ex. 5 at VZ00251 (Met-Ed-York JUA, Art. XIII); Ex. 7 at VZ00328
(Penelec-Bell JUA, Art. XIII); Ex. 8 at VZ00354 (Penelec-Contel JUA, Art. XIII); Ex. 9 at
VZ00383 (Penelec-General JUA, Art. XIV); Ex. 10 at VZ00444 (Penelec-Quaker JUA, Art.
XIII); Ex. 12 at VZ00477 (Penn Power JUA, Art. XV); Ex. 14 at VZ00511 (Bell License, Art.
IX(1)); Ex. 15 at VZ00520-521 (MCI License 9 5); Ex. 13 at VZ00498 (Draft License |-

129 See Ex. 1 at VZ00172 (Met-Ed-Bell JUA, Art. VIII(A)); see also Ex. 2 at VZ00191 (Met-Ed-
Bethel JUA, Art. IX(a)); Ex. 3 at VZ00217 (Met-Ed-Contel JUA, Art. VIII(a)); Ex. 4 at
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ownership requirement imposes ““substantial” costs on ILECs, including Verizon, that are not
imposed on their competitors.'3® Verizon is subject to other unique costs as well, as Verizon
must provide FirstEnergy access to Verizon’s poles under the same terms and conditions that
apply to Verizon’s use of FirstEnergy’s poles.!*! On this point, FirstEnergy agreed with Verizon
in Reply Comments it filed with the Commission, admitting that Verizon is subject to “burdens
and obligations” that are not imposed on Verizon’s competitors because joint use agreements,
but not license agreements, “impose[ ] mutual obligations on both parties.'*?

40. Because the terms and conditions in the joint use agreements are comparable or

133

less advantageous than those in FirstEnergy’s license agreements, °° it is “appropriate to use the

VZ00233 (Met-Ed-Quaker JUA, Art. VIII(a)); Ex. 5 at VZ00248 (Met-Ed-York JUA, Art.
VIl(a)); Ex. 7 at VZ00326 (Penelec-Bell JUA, Art. VIII(A)); Ex. 8 at VZ00352 (Penelec-Contel
JUA, Art. VIII(A)); Ex. 9 at VZ00377 (Penelec-General JUA, Art. VII(a)); Ex. 10 at VZ00442
(Penelec-Quaker JUA, Art. VIII(A)); Ex. 12 at VZ00474 (Penn Power JUA, Art. VIII(A)).

130 See Comments of FirstEnergy et al. at 131, In the Matter of Implementation of Section 224 of
the Act; A National Broadband Plan for Our Future, WC Docket No. 07-245 (Aug. 16, 2010)
(“Unlike cable companies and CLECs, which do not own their own distribution poles, ILECs do
own and control millions of distribution poles across the country.”); id. at 5 (“For decades,
[CLECs and cable companies] have attached their facilities to tens of millions of utility poles — at
artificial and extremely modest rates mandated by the Commission — without incurring the
substantial cost and inconvenience of constructing and maintaining their own distribution
systems.”) (emphasis added); see also Reply Comments of FirstEnergy et al. at 35, In the Matter
of Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, WC
Docket No. 07-245 (Oct. 4, 2010) (“One of the ‘burdens’ for Verizon and other ILEC pole
owners in joint use agreements is that they need to pay more pole costs than they would if they
were not joint pole owners.”) (“2010 Reply Comments”).

B1 See Dominion Order, 32 FCC Red at 3760 (4 21) (“By identifying as alleged ‘benefits’ to
Verizon services that Verizon is likewise required to extend to Dominion under the Joint Use
Agreements, Dominion has failed to show that Verizon receives a disproportionate benefit ....”).

1322010 Reply Comments at 35 (citing Comments of Verizon at 18 (Aug. 16, 2010)).

33 Ex. A at VZ00017 (Mills Aff. § 38); Ex. B at VZ00051-56 (Calnon Aff. 9 30-35); Ex. C at
VZ00122-125 (Tardiff Aff. 9 28).
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rate of the comparable attacher as the ‘just and reasonable’ rate for purposes of section
224(b).”134

41. FirstEnergy has insisted it can continue to charge far higher rates based on a
scattershot list of twenty-four purported “advantages.”'*> FirstEnergy did not distinguish among
operating companies or quantify the value of the alleged advantages.'*® But even based on the
information available to Verizon, FirstEnergy’s list fails to identify anything that provides
Verizon a net material advantage over its competitors that would justify charging Verizon rates
that have been over ] more per pole than the properly calculated new telecom rates. 137

42. FirstEnergy’s list of twenty-four claimed advantages is repetitive, often listing the
same alleged “advantage” multiple times as though to increase its value. Without the
duplication, FirstEnergy’s list boils down to ten alleged advantages. '

43.  First, FirstEnergy relies on a one-time $1,000 “agreement preparation fee” that it

139

claims to collect from Verizon’s competitors, °” although the fee does not appear in all of

134 See Pole Attachment Order, 26 FCC Red at 5336 (4217).

135 See Ex. 29 at VZ00690 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)).

136 Id; Ex. A at VZ00021 (Mills Aff. § 48); see also Ex. B at VZ00054 (Calnon Aff. § 34); Ex. C
at VZ00122-125 (Tardiff Aff.  28).

137 See Pole Attachment Order, 26 FCC Red at 5336 (4 217); FPL Order, 30 FCC Red at 1142
(1 7); see also Ex. B at VZ00045-46, VZ00051-54 (Calnon Aff. 99 21, 30-34).

B8 Ex. A at VZ00021 (Mills Aff. § 48).

139 See Ex. 29 at VZ00690 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)) (alleging that “Verizon does not pay any agreement preparation fees as do Verizon’s
competitors”); see also Ex. 14 at VZ00512 (Bell License, Art. XII(1)) (“Licensee shall pay to
Owner, upon execution of this Agreement, a license preparation and administration fee of One
Thousand ($1,000.00) Dollars.”).
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FirstEnergy’s license agreements.'*® But even if FirstEnergy consistently collected this one-time
fee from Verizon’s competitors, it would not justify continuing to charge Verizon a higher rental
rate—Ilet alone a higher, annually recurring rental rate for each of the more than 301,000
FirstEnergy poles to which Verizon is attached in Pennsylvania.'*! And while Verizon may not
have paid FirstEnergy a one-time “agreement preparation fee” to access FirstEnergy’s poles,
FirstEnergy also did not pay the “agreement preparation fee” to access Verizon’s poles. As a
result, any value to Verizon from not paying the fee was entirely offset by the same value that
Verizon provided FirstEnergy, resulting in no “net” benefit to Verizon.'*

44, Second, FirstEnergy points to non-existent differences in the permitting process,
claiming Verizon has been provided “speed to market” worth “millions” because Verizon does
not pay FirstEnergy application fees and need not wait for FirstEnergy’s permitting process to

attach or overlash.!* These claims are unfounded. It is not clear that Verizon’s competitors pay

140 Compare Ex. 15 (MCI License) with Ex. 14 at VZ00512 (Bell License, Art. XII(1)) and Ex.
13 at VZ00498 (Draft License ).

141 In one year, a $1,000 agreement preparation fee would have been fully covered by a less than
one-cent increase in Verizon’s rental rate. ($1,000 one-time fee / 301,854 FirstEnergy joint use
poles in Pennsylvania = $0.003). Verizon has instead been paying FirstEnergy annually
recurring rates that have averaged over ] more per pole than the new telecom rate applicable
to Verizon’s competitors. Ex. B at VZ00045-46 (Calnon Aff. 9 21).

142 See Third Report and Order, 33 FCC Red at 7768 (9 123) (requiring utility to prove that the
ILEC “receives net benefits under its pole attachment agreement with the utility that materially
advantage the incumbent LEC over other telecommunications attachers”) (emphasis added); see
also Dominion Order, 32 FCC Rcd at 3760 (9 21) (“By identifying as alleged ‘benefits’ to
Verizon services that Verizon is likewise required to extend to Dominion under the Joint Use
Agreements, Dominion has failed to show that Verizon receives a disproportionate benefit ....”);
see also Ex. C at VZ00122-125 (Tardiff Aff. q 28).

143 Ex. 29 at VZ00690 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)) (alleging that “Verizon does not pay any attachment application fees as do Verizon’s
competitors,” that “Verizon does not have to wait for the permitting process to receive
permission to attach and so can serve customers faster and with less expense than its
competitors,” that “[u]nlike new attachers, Verizon can overlash at will without having to wait
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application fees either,'** especially since FirstEnergy cannot impose such fees unless it can
show that it does not already recover such costs through its annual rate calculation.'* And
Verizon and its competitors wait a comparable amount of time to attach comparable facilities. 4
The same notifications and work are required before an attachment and the same make-ready
timelines and overlashing rules apply.'*’ There is, therefore, no material difference between
Verizon and its competitors in the one-time permitting process that would justify charging
Verizon a higher rate for every pole every year.!'*®

45. Third, FirstEnergy incorrectly claims Verizon incurs lower engineering, make-

ready, and pre-and post-installation survey costs.!** Verizon completes much of this work itself,

for the permitting process to receive permission to attach in the first place. This allows Verizon
to serve customers faster and with far less expense than its competitors,” and that “Verizon’s
speed to market compared to new attachers (and even existing third party attachers) is worth
millions to Verizon, and costs millions to its competitors”).

144 See Ex. 30 at VZ00693-695 (FirstEnergy Field Reference Guide).

145 See Amendment of Rules and Policies Governing the Attachment of Cable Television
Hardware to Utility Poles,2 FCC Red 4387, 4393 (9 44) (1987) (“A separate charge or fee for
items such as application processing ... is not justified if the costs associated with these items are
already included in the rate....”); Cavalier Tel., LLC v. Va. Elec. and Power Co., 15 FCC Rcd
9563, 9574 (4 22) (2000), vacated by settlement, 17 FCC Red 24414 (2002) (“Because
Respondent provided no explanation that the administrative costs associated with permit
application processing are not otherwise included in the carrying charges, we find that the fees
are an unjust and unreasonable rate, term, or condition.”).

146 See Ex. A at VZ00024 (Mills Aff. § 54).

147 See id. FirstEnergy’s draft license agreement purports to require

, but this requirement is unenforceable under Commission rules and
precedent. See Ex. 13 at VZ00491 (Draft License [J}). But see 47 C.F.R. § 1.1415(a); Third
Report and Order, 33 FCC Red at 7761 (4 115).

148 Ex. A at VZ00023-24 (Mills Aff. 9 53-54).

199 Ex. 29 at VZ00690 (Email from D. Karafa, FirstEnergy, to B. Trosper, Verizon (June 7,
2018)) (alleging that “Verizon’s make-ready costs are dramatically lower than its competitors’
costs,” that “Verizon’s engineering costs are dramatically lower than its competitors’ costs,” that
“Verizon’s survey costs are dramatically lower than its competitors’ costs,” that “Verizon is not
subject to audit costs as are Verizon’s competitors,” that “[p]re-planning makes room in advance
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surveying a pole to determine what make-ready is required, completing the engineering
necessary to accommodate its attachment, transferring its facilities when required, and reviewing
its attachments post-installation to ensure they comply with applicable standards.'>® FirstEnergy
follows a comparable approach under its license agreements, which require “Licensee [to]

submit with each application a survey of the subject poles,”!"!

place on Licensee an obligation to
“transfer its facilities,”'*? and clarify that the “Licensee [may] engineer all new line extensions
and any rebuild of existing facilities on [FirstEnergy]’s poles.”'** Verizon’s competitors may
also complete their own engineering, survey, and simple make-ready work under the
Commission’s one-touch make-ready rules.!>* And, if FirstEnergy does perform some of this
work for Verizon’s competitors, FirstEnergy still could not rely on that difference to collect
higher rentals from Verizon. FirstEnergy’s draft license agreement, for example, merely

reserves the right

B [ such costs are ever incurred by Verizon’s competitors,'*® Verizon incurs

for Verizon, and Verizon benefits considerably from being the first attacher on an unencumbered
pole,” that “[n]ew attachers that wish to compete with Verizon must contend with already-
congested poles,” and that “[p]ole transfer provisions relieve Verizon of considerable attachment
transfer costs that third party attacher competitors must incur.”).

SO Ex. A at VZ00024 (Mills Aff. § 55); see also, e.g., Ex. 2 at VZ00190 (Met-Ed-Bethel JUA,
Art. VI(c)) (“Each party shall place, transfer, and rearrange its own attachments ....”); Ex. 7 at
VZ00324 (Penelec-Bell JUA, Art. VI(B)) & Ex. 12 at VZ00473 (Penn Power JUA, Art. VI(B))
(“Each party shall be responsible for placing, transferring and rearranging its own facilities.”).

ST Ex. 15 at VZ00524-525 (MCI License 9 14).
152 Ex. 14 at VZ00507 (Bell License, Art. IV(1a)).
153 1d. at VZ00508 (Bell License, Art. V(2)).
15447 CFR. § 1.1411().

159 Ex. 13 at VZ00493 (Draft License i)

156 If FirstEnergy decides to conduct these discretionary inspections, it cannot charge licensees

for the cost if it is already captured in its rental rates. See Amendment of Rules and Policies
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comparable costs because it performs its own safety checks, at no cost to FirstEnergy.'”’ And
where Verizon “performs [that] particular service itself and incurs costs comparable to its
competitors in performing that service,” FirstEnergy may not increase Verizon’s rental rate
based on “costs that [FirstEnergy] does not incur.”!*

46. When FirstEnergy does perform make-ready work at Verizon’s request, Verizon
is not advantaged over its competitors. In the Penelec territory, FirstEnergy invoices Verizon—
as FirstEnergy apparently invoices Verizon’s competitors—using a cost-causer approach that
requires Verizon to pay for make-ready that FirstEnergy completes to accommodate Verizon’s
attachments.!>® In the Met-Ed and Penn Power territories, FirstEnergy instead treats make-ready
as a reciproc